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Mohammad Fadel’s scholarship on Islamic
law and legal history ranges from medieval 
institutions and the history of Islamic legal
interpretation to urgent problems relating
to the modern reception and re-assessment
of Islamic legal doctrine. Fadel’s intellectual 
concerns focus primarily on the compatibility 

of the Islamic legal tradition with modern liberal political 
arrangements, but in his research and writing he also delves into
the realm of premodern Islamic legal thought and institutions. His 
Rawlsian approach leads him to a political reading of the Islamic legal
tradition, which he accomplishes by teasing out jurists’ assumptions 
about politics, economics, and the domestic sphere.
Fadel’s readings of Islamic legal sources suggest that Islamic law
remains relevant to a society in which legitimate disagreements
over law and morality seem intractable. At the same time, from the 
Rawlsian perspective he adopts, Fadel reminds us that premodern 
Muslim jurists formulated Islamic law also under conditions of
substantial controversy over matters of law and morality, as well as 
over questions of religion, politics, theology, and metaphysics.
The studies gathered together in this volume adroitly illustrate Fadel’s
interest in Islamic law as a domain of Islamic political thought and 
as a framework that might be deployed in today’s pluralistic and 
secularized societies.
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Series Editors’ Preface

Mohammad Hossam Fadel, the leading exponent of a Rawlsian perspective on Islamic law 
and governance, has produced an impressive body of innovative, theoretically grounded, 
and provocative scholarship. His work on Islamic law and Islamic legal history ranges 
from medieval institutions and the history of Islamic legal interpretation to urgent prob-
lems of modernist receptions and re-assessments of Islamic legal doctrine. He received a 
Ph.D. from the University of Chicago in Near Eastern Languages and Civilizations and a 
J.D. from the University of Virginia School of Law. After two federal judicial clerkships he 
worked as an attorney for a major law firm in Manhattan. In 2006 he joined the Faculty 
of Law at the University of Toronto, where he is currently a professor of law and was for 
a decade Canada Research Chair for the Law and Economics of Islamic Law.  

Although Professor Fadel’s intellectual concerns focus to a large degree on the com-
patibility of the Islamic legal tradition with modern liberal political sensibilities and 
institutions (what he calls “conditions of modernity” in his Introduction), his research 
and writing have also focused on premodern Islamic legal thought and institutions. His 
explorations of issues in commercial law, problems of gender hierarchy, and dimensions 
of interpretive authority in premodern contexts, for example, underpin arguments that 
stress the flexible, subtle, and contingent aspects of Islamic law. Those properties of Is-
lamic law, for Professor Fadel, render it suitable, once properly understood, for com-
munities characterized by self-government, by emerging ideas about equality, and by 
market capitalism.

A frequent point of reference in Professor Fadel’s work is the political philosopher 
John Rawls. Professor Fadel’s “Rawlsian-inflected-approach” (as he calls it) leads him to 
read the Islamic legal tradition politically. His reading is not a search for top-down, ‘au-
thentically’ Islamic structures of governance. Rather, by teasing out jurists’ assumptions, 
often latent, about the political, the economic, or the familial, and interpreting the legal 
doctrines the jurists articulate on the basis of those assumptions, he emphasizes those 
doctrines’ sophistication, potential adaptability, and thus the ways in which they thereby 
retain continuing viability. Although his readings of Islamic legal sources suggest that 
those sources remain relevant to a society in which there may be substantial but le-
gitimate disagreements over matters of law and morality, equally his Rawlsian approach 
reminds us that premodern Muslim jurists formulated Islamic law also under conditions 
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of substantial disagreement over matters of law and morality, and also over questions of 
religion, politics, theology, and metaphysics.

Drawing on his expertise in the Mālikī school of legal thought, Professor Fadel has 
recently collaborated (with Connell Monette) on what will likely become the standard 
translation of the Muwaṭṭaʾ (Harvard University Press, 2019), the legal treatise produced 
by Mālik ibn Anas (d. 795), the eighth-century CE scholar after whom the Māliki school 
is named. The Muwaṭṭaʾ is one of the very earliest preserved complete Islamic law texts. 
It is critically important for the early history of Islamic law in all its dimensions and also 
the foundation of the work of Mālikī jurists from the early ninth century CE up through 
today.

The studies published in this volume give an excellent overview of the concerns and 
approaches that animate Professor Fadel’s scholarship. They illustrate well his interests 
in Islamic law as a domain of Islamic political thought, in law-and-economics perspec-
tives on Islamic commercial law, in the problem of gender hierarchy in Islamic law, and 
more generally in the ways Islamic law might be deployed in pluralistic and secularized 
societies today.

Professor Fadel’s scholarship benefits from and continues the legacy of those path-
breaking historians of Islamic law who re-invigorated its study in the 1980s—notably, 
Wael Hallaq, Sherman Jackson, Baber Johansen, David Powers, Susan Spectorsky, Jeanette 
Wakin, Bernard Weiss, Aron Zysow, and others—and put Islamic legal studies and Islamic 
legal history on a modern academic footing. We are excited to present this collection to 
scholars and to the interested public.

Joseph E. Lowry
Devin J. Stewart
Shawkat M. Toorawa
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51/671), 164–66, 168–69, 171, 173, 173n83, 
175, 175n88, 176, 176n92, 177, 180–83, 
183n112, 186, 186n129, 187–89, 189nn134–
35, 190 
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75/694), 165–66, 173, 176, 176n92, 177, 
183, 203, 203nn20–21
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ʿAlī b. Abī Ṭālib (d. 41/661), 17, 183, 200, 278
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al-Bājī Abu al-Walīd Sulaymān b. Khalaf (d. 

474/1081),  105, 129n23, 131n33, 144, 
145n7, 146, 168n57, 211n36, 286n337, 
330n197, 330n200

bank,  293, 314n122, 314n124, 322–23, 353n45, 
356, 356n48, 357–60, 369, 371–72
bankers,  294n4,  357
banking,  295, 322, 325, 356, 358–59 371, 

371n73
Islamic banks,  325n182, 337–38, 355, 

357–59, 369, 371
The Islamic Development Bank (IDB),  337, 

367
bankruptcy,  147–48, 225n23, 296–97, 322, 

322n165, 323n173, 328n190, 329, 329n191, 
334, 349n29, 368–69
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723/1323), 206, 206n26, 208n30
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Ibn Masʿūd,  352
Ibn al-Mawwāz, Muḥammad (d. 269/882),  109, 

111
Ibn Nujaym, Zayn al-Dīn (d. 969/1562),  181
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al-Kāsānī, Abū Bakr (d. 587/1191),  19, 19n30, 

39, 39n40, 40n42, 40n46, 41, 41n48, 41n51, 
43, 43n59, 44–47, 47n71, 52nn81–83,  
57n97, 59–60, 280nn301–2, 281n314, 
282n315, 284n328, 287, 287n347, 303n55, 
303n57, 313n118

Khaled Abou el Fadl,  xii, xviii, xixn21, xx, 
63n111, 163, 173n83, 183n112, 188, 
189n134
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Rashīd Riḍā,  27–28, 62–63, 198n10, 315–17, 
319, 323

Rawls, John,  vii, xix–xx, xxxviii, 239, 241, 
241n17, 242, 242n21, 243n25, 260n107, 
266, 268–69,  269n145, 270, 366

raʾy (practical reason),  27–28, 55, 125, 143, 
216n48, 266, 340

al-Rāzī, Fakhr al-Dīn [Muḥammad b. ʿUmar] (d. 
606/1210),  8, 123n1, 126, 126n15, 127n17, 
138, 144n6, 146, 185, 185n125, 198, 198n9, 
206, 367

rebels (bughāt),  17, 21, 35 
Reformation,  73, 294n5 
Reformer’s Dilemma,  159, 163
reports 

of individuals (āḥād, sing. aḥad),  10 
solitary (or individual) (khabar al-wāḥid or 

akhbār al-āḥād),  11, 127, 209, 214n42
revealed law, pre-Islamic, 8 
revelation, interpretation of,  15, 27, 29–30, 

30n19, 55, 64, 66, 91, 100–102, 132, 136, 
140, 185, 202–3, 243, 245, 275n273, 309, 342

ribā,  xxxvii, xxxviii, xxxix, 171, 293–304, 
306–29, 331–35, 346, 351n34, 354–55, 359, 
368, 376
pre-Islamic, 314–15, 318–19, 320n158, 

323n173, 327–28, 239n191
ribā al-faḍl (of excess),  293, 298, 298–302, 

307, 310–12, 314, 321, 323–24, 327–29, 
331–32, 346, 354–55 

ribā al-jāhiliyya,  297
ribā al-nasāʾ or nasīʾa (of delay),  293, 300–

302, 304, 307, 312, 314–15, 319–22, 
323n173, 324–25, 327–29, 331, 346   

ribā al-Qur’ān,  295–97
right of first refusal, neighbor’s (shufʿat al-

jiwār),  134, 246n44 
rukhṣa (dispensation),  126, 171, 326, 343, 347, 

350, 355 
rule, explicit (al-manṣūṣ),  94, 94n40, 97–100, 

110–11, 118, 225, 339
rules, conclusive (aḥkām qaṭʿiyya), 11
rules of conduct (fiqhiyyāt). See fiqh



388 Islamic Jurisprudence, Islamic Law, and Modernity

S
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ʿUmar b. al-Khaṭṭāb (d. 23/644),  179

ʿUthmān b. ʿAffān (d. 36/656),  17, 215n45
Umm ʿAṭiyya, [Nusayba bt. al-Ḥārith al-
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(d. 914/1508),  121, 328n190

ward (mūlā ʿalayhi), 38, 42, 48, 221, 222n8, 
223n17, 224n19, 225–27, 282 

weak. See ḍaʿīf
Weber, Max,  89, 89n15, 90
witnesses in court (shuhūd), 77
woman, women,  xxviii–xxix, xxxn73–74, 

xxxiv, 14, 49, 54–55, 58, 77, 92n28, 149n15, 
157–58, 160n13, 162, 164–65, 175–77, 
179–83, 186, 189n134, 195, 196n6, 198, 202, 
204–6, 208n30, 211n37, 212n37, 213–17, 
219, 220n3, 221, 222n7, 224n19, 225–31, 
232n44, 233, 234n47, 244n31, 245, 248n52, 
249–52, 254n81, 254n83, 255n86, 256n91, 
259n104, 260, 264, 268, 271, 275n273, 
287n345 
female testimony, capacity to testify,  

xxxvii, 179, 181, 189n136, 197–98, 
198n9, 200, 202–3, 205–8, 208n28, 
208n30, 209, 210n32, 211, 211nn36–
37, 213–15, 217–18, 225, 225n20, 
225n22

feminism,  xiii, 218

Z

 ẓāhir (presumptive),  43n59, 50–51, 51n79, 
59n103, 107–8, 110n102, 114, 167, 170, 182, 



390 Islamic Jurisprudence, Islamic Law, and Modernity

ẓāhir (continued)
 217, 221, 244, 267, 283n321, 311, 319n150, 

320, 327, 364
Ẓāhirī,  298, 309, 339
Zakat,  xxxi, 61, 310, 331–34, 338, 342–43, 

350–52, 360–64 
ẓannī al-dalāla (probable in meaning),  11–13, 

15, 91–92, 115n126, 117, 123, 132–33, 135, 
147, 167, 223n17 

al-Zarkashī, [Badr al-Dīn Muḥammad b. ʿAbd 
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