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Mohammad Fadel’s scholarship on Islamic
law and legal history ranges from medieval 
institutions and the history of Islamic legal
interpretation to urgent problems relating
to the modern reception and re-assessment
of Islamic legal doctrine. Fadel’s intellectual 
concerns focus primarily on the compatibility 

of the Islamic legal tradition with modern liberal political 
arrangements, but in his research and writing he also delves into
the realm of premodern Islamic legal thought and institutions. His 
Rawlsian approach leads him to a political reading of the Islamic legal
tradition, which he accomplishes by teasing out jurists’ assumptions 
about politics, economics, and the domestic sphere.
Fadel’s readings of Islamic legal sources suggest that Islamic law
remains relevant to a society in which legitimate disagreements
over law and morality seem intractable. At the same time, from the 
Rawlsian perspective he adopts, Fadel reminds us that premodern 
Muslim jurists formulated Islamic law also under conditions of
substantial controversy over matters of law and morality, as well as 
over questions of religion, politics, theology, and metaphysics.
The studies gathered together in this volume adroitly illustrate Fadel’s
interest in Islamic law as a domain of Islamic political thought and 
as a framework that might be deployed in today’s pluralistic and 
secularized societies.
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Series Editors’ Preface

Mohammad Hossam Fadel, the leading exponent of a Rawlsian perspective on Islamic law 
and governance, has produced an impressive body of innovative, theoretically grounded, 
and provocative scholarship. His work on Islamic law and Islamic legal history ranges 
from medieval institutions and the history of Islamic legal interpretation to urgent prob-
lems of modernist receptions and re-assessments of Islamic legal doctrine. He received a 
Ph.D. from the University of Chicago in Near Eastern Languages and Civilizations and a 
J.D. from the University of Virginia School of Law. After two federal judicial clerkships he 
worked as an attorney for a major law firm in Manhattan. In 2006 he joined the Faculty 
of Law at the University of Toronto, where he is currently a professor of law and was for 
a decade Canada Research Chair for the Law and Economics of Islamic Law. 	

Although Professor Fadel’s intellectual concerns focus to a large degree on the com-
patibility of the Islamic legal tradition with modern liberal political sensibilities and 
institutions (what he calls “conditions of modernity” in his Introduction), his research 
and writing have also focused on premodern Islamic legal thought and institutions. His 
explorations of issues in commercial law, problems of gender hierarchy, and dimensions 
of interpretive authority in premodern contexts, for example, underpin arguments that 
stress the flexible, subtle, and contingent aspects of Islamic law. Those properties of Is-
lamic law, for Professor Fadel, render it suitable, once properly understood, for com-
munities characterized by self-government, by emerging ideas about equality, and by 
market capitalism.

A frequent point of reference in Professor Fadel’s work is the political philosopher 
John Rawls. Professor Fadel’s “Rawlsian-inflected-approach” (as he calls it) leads him to 
read the Islamic legal tradition politically. His reading is not a search for top-down, ‘au-
thentically’ Islamic structures of governance. Rather, by teasing out jurists’ assumptions, 
often latent, about the political, the economic, or the familial, and interpreting the legal 
doctrines the jurists articulate on the basis of those assumptions, he emphasizes those 
doctrines’ sophistication, potential adaptability, and thus the ways in which they thereby 
retain continuing viability. Although his readings of Islamic legal sources suggest that 
those sources remain relevant to a society in which there may be substantial but le-
gitimate disagreements over matters of law and morality, equally his Rawlsian approach 
reminds us that premodern Muslim jurists formulated Islamic law also under conditions 
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of substantial disagreement over matters of law and morality, and also over questions of 
religion, politics, theology, and metaphysics.

Drawing on his expertise in the Mālikī school of legal thought, Professor Fadel has 
recently collaborated (with Connell Monette) on what will likely become the standard 
translation of the Muwaṭṭaʾ (Harvard University Press, 2019), the legal treatise produced 
by Mālik ibn Anas (d. 795), the eighth-century CE scholar after whom the Māliki school 
is named. The Muwaṭṭaʾ is one of the very earliest preserved complete Islamic law texts. 
It is critically important for the early history of Islamic law in all its dimensions and also 
the foundation of the work of Mālikī jurists from the early ninth century CE up through 
today.

The studies published in this volume give an excellent overview of the concerns and 
approaches that animate Professor Fadel’s scholarship. They illustrate well his interests 
in Islamic law as a domain of Islamic political thought, in law-and-economics perspec-
tives on Islamic commercial law, in the problem of gender hierarchy in Islamic law, and 
more generally in the ways Islamic law might be deployed in pluralistic and secularized 
societies today.

Professor Fadel’s scholarship benefits from and continues the legacy of those path-
breaking historians of Islamic law who re-invigorated its study in the 1980s—notably, 
Wael Hallaq, Sherman Jackson, Baber Johansen, David Powers, Susan Spectorsky, Jeanette 
Wakin, Bernard Weiss, Aron Zysow, and others—and put Islamic legal studies and Islamic 
legal history on a modern academic footing. We are excited to present this collection to 
scholars and to the interested public.

Joseph E. Lowry
Devin J. Stewart
Shawkat M. Toorawa



Acknowledgments

In the course of an academic career, one incurs debts, scholarly and personal, that over-
whelm one’s capacity to discharge them. Writing as someone who, in the words of the 
Muslim jurists, is mustaghraq al-dhimma—a person whose capacity to bear any further 
obligations has been exhausted—I have been blessed to owe too much to far too many. I 
will never be able to repay what my teachers, friends, colleagues and most importantly, 
my family, have freely given me over my lifetime. This book, however, would have been 
impossible without the valuable assistance of my two research assistants, Faizan Malik 
and Ghassan Osmat, each of whom worked diligently to help me prepare this anthology. 
I also wish to single out my wife, Reem Elsobky, whose presence in my life catalyzed so 
much of my work and brought me untold personal joy. Without her resilience, patience, 
and encouragement, I could not have accomplished what I did. I do hope, in the spirit of 
the saying “the alms due in respect of knowledge is spreading it,” that this work satisfies 
in part the obligations a scholar owes to knowledge. My numerous errors, of course, are 
fully my own and I hope no one holds any of my numerous teachers responsible for them, 
whether real or imagined.

ix



377

Index

A

adoption,  xii, xxxvi–xxxviii, 273–75, 288–90
ʿAbd Allāh b. ʿAlī b. Samārā (d. 647/1249), 111, 

113
Abrahamic religions,  xiii, 4
abrogation (naskh),  9, 102, 111–12, 122, 342n5
Abū al-Faraj b. Ṭarār,  179, 179n101, 180–81, 

186
Abū Bakra [Nufayʿ b. al-Ḥārith al-Thaqafī] (d. 

51/671), 164–66, 168–69, 171, 173, 173n83, 
175, 175n88, 176, 176n92, 177, 180–83, 
183n112, 186, 186n129, 187–89, 189nn134–
35, 190 

Abū Ḥayyān Muḥammad b. Yūsuf al-Andalusī, 
(d. 745/1344), 186, 186n129

androcentrism, xxxvi, 172, 182, 184–85, 187–88
Abū Thawr [Ibrāhīm b. Khālid al-Baghdādī] (d. 

124/742 or 124/757), 150n19, 170
acting on behalf of a third-party (al-taṣarruf ʿan 

al-ghayr),  41, 43
Adam and Eve,  255
adoption, pre-Islamic, 274, 289–90 
ʿAḍud al-Dawla (d. 373/983), 179
affiliated jurist (muntasib), 93, 94n41, 97n54
age of majority,  221, 223, 276, 276n279, 277, 

277n284, 279–80, 351n37
adult,  xxxvii, 229n39, 247, 282, 289–90
adult daughter,  xxxvii, 221, 249
adult man,  221n6
adult son,  221
adult woman,  14, 49, 57n95, 221, 221n6, 

223n13, 223n15, 226–28, 228nn34–35, 
229, 231, 249

physical maturity, 225–26
physical puberty, xxxvii, 222, 222n10, 

225n20, 257n95
social maturity, 225, 225n22, 226nn25–26

agency (wikāla),  xxxii–xxxiv, 18–19, 19n30, 
20–22, 29–30, 30n17, 31, 35–36, 36nn30–31, 
38–39, 39nn40–41, 40, 40n42, 40n46, 41, 
41nn47–49, 42–45, 47, 47n72, 48, 59–60, 

65–65, 147, 222–23, 226, 229–30, 230n40, 
329, 329n195, 330n198, 344, 344n9, 345, 
349–50, 352n40, 359
authorized agent,  60
government agent, 246n43

Ahmed, Leila, 195, 195nn1–2, 202, 216–17
ʿĀʾisha bint Abī Bakr al-Ṣiddīq (d. 57/677 or 

75/694), 165–66, 173, 176, 176n92, 177, 
183, 203, 203nn20–21

ʿAlī b. Abī Bakr, Nūr al-Dīn (d. 807/1405), 164
ʿAlī b. Abī Ṭālib (d. 41/661), 17, 183, 200, 278
ʿAlī [b. Aḥmad] al-ʿAdawī (d. 1189/1775), 119
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Great Britain,  237, 237n2
guardian (walī),  xxxvii, 38, 41–42, 42n54, 

43–44, 46n69, 48–49, 54, 56, 57n95, 121, 
181, 185n126, 219–20, 220n3, 221–22, 
222nn7–8, 223, 223nn13–14, 223n17, 224, 
224nn18–19, 225, 225n21, 226, 226nn25–
27, 227, 227nn31–32, 228, 228nn33–34, 
228n36, 229, 229nn38–39, 230–32, 232n44, 
233–34, 282n318, 303n55, 308n87, 344n8, 
349, 349n27, 350
designated successor/guardian (waṣī),  41, 

41n51, 49n74, 223, 223nn13–14, 224, 
224nn18–19, 225, 225n21, 226n24

guardianship (walā’),  xxxvii, 38–39, 48, 223, 
225, 232, 282

H

ḥadd,  36n30, 68–69, 191, 247n47
ḥadd of zinā,  68, 247n47

hadith,  xvii, xxiiin40, 95, 96n50, 115, 123, 
139, 149, 149n18, 150, 150n19, 152n24, 
158, 158n7, 162, 162nn22–23, 163–65, 
165n41, 166, 168–69, 171–72, 172n73, 173, 
173n83, 174–75, 175n88, 176, 176n92, 

177–78, 178n95, 179–83, 183n112, 184, 
186, 186n129, 187–91, 197, 203–4,   204n22, 
204n23, 205–6, 209–10, 212n39, 215n45–46, 
216n48, 310n100, 337, 352n40, 354
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